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OPINION

LYDON, Senior Judge

Paintiff acted as surety for a defaulted U. S. Coast Guard contractor. The complaint
challengesafinal decision of the contracting officer that plaintiff wasliableto the Coast Guard, under
its performance bond, in the amount of $160,338.12, plusinterest. The United States answered the
complaint with a counterclaim for “excess procurement costs’ in the amount of $151,449.58, plus
interest. * The action is before the court on motions for summary judgment. For the reasons
discussed hereinafter, the court grants defendant’s motion for summary judgment and denies

! Thedi screpancy between the amount determined by the contracting officer and the amount of
defendant’ s counterclaim is explained in Note 8, infia.
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plaintiff’s cross motion for summary judgment. Plaintiff' s request for relief is denied and defendant
is entitled to an award on its counterclaim in the amount of $151,449.58, plusinteres.

FACTS

On June 29, 1993, the U.S. Coast Guard (“Coast Guard”’) awarded contract number
DTCGGI-93-3WK178to M. Zanis Contracting Corporation (“Zanis’), in the amount of $440,000,
for the waterfront rehabilitation of the Coast Guard facility at Eaton’s Neck, New York. The
contractor was to begin performance within 30 days and complete the contract within 200 days of
the award —i.e., by January 25, 1994. The “Eaton’ sNeck contract” incorporated the Davis-Bacon
Act, 40 U.S.C. § 276a, which providesthat |aborersworking on the job must be paid no lessthanthe
rates specified inthe Department of Labor’s (“DoL’s’) applicablewage determination, and that these
rates must beappendedtothecontract andincorporatedtherein. Inaccordancewiththisrequirement
the Coast Guard incorporated Wage Determination NY 930013 into the contract.

Section| of thecontract al soincorporated by referencevariousfederal acquisitionregulations
("FARS"), 2 including the following:

-- FAR 52.222-7, Withholding of Funds (February 1988), which provides that —

The Contracting Officer shdl, upon his or her own action or upon written request of an
authorized representative of the Department of Labor, withhold or cause to be withheld from
the Contractor under this contract or any other Federd contract with the same Prime
Contractor, or any other federally assisted contract subject to Davis-Bacon prevailing wage
requirements, which isheld by the same Prime Contractor, so much of the accrued payments
or advances as may be considered necessary to pay laborers and mechanics, including
apprentices, trainees, and helpers, employed by the Contractor or any subcontractor the full
amount of wages required by the contract. In the event of failure to pay any laborer or
mechanic, including any apprentice, trainee, or hel per, employed or working onthesite of the
work, all or part of the wages required by the contract, the Contracting Officer may, after
written noticeto the Contractor, take such action asmay be necessary to cause the suspenson
of any further payment, advance, or guarantee of funds until such violations have ceased.

-- FAR 52.232-5, Payments under Fixed-Price Construction Contracts (April 1989), which
provides, in pertinent part, that —

(8 The Government shall pay the Contractor the contract price asprovided in the contract.

(b) The Government shall make progress payments as the work proceeds, or at more
frequent intervals as determined by the Contracting Officer, on edtimates of work

2 Among the regulations incorporated into the contract was 52.222-4, Contract Work Hours and Safety
Standards Act [40 U.S.C. § 327-333] — Overtime Compensation (March 1986).
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accomplished which meets the standards of quality established under the contract, as
approved by the Contracting Officer. The Contractor shall furnish a breakdown of the total
contract price showing the amount included therein for each principal category of the work,
which shall substantiete the payment amount requested in order to provide a bads for
determining progress payments, in such detail as requested by the Contracting Officer ....

(e) If the Contracting Officer findsthat satisfactory progresswasachieved during any period
for which a progress payment is to be made, the Contracting Officer shal authorize payment
to be madein full. However, if satisfactory progress has not been made, the Contracting
Officer may retain amaximum of 10 percent of the amount of the payment until satisfactory
progress is achieved ....

(h) The Government shal pay the amount due the Contractor under this contract after --
(i) Completion and acceptance of all work ....

-- FAR 52.232-27, Prompt Payment for Construction Contracts (April 1989), which provides,
in pertinent part, that —

Notwithstanding any other payment termsin this contract, the Government will make invoice
payments and contract financing payments under the terms and conditions specified in this
clause. ....

(&) Invoice Payments. (1) For purposes of this clause, there are several types of invoice
payments which may occur under this contract, as follows:

(i) Progress payments, if provided for esewhere in this contract, based on
Contracting Officer approval of the estimated amount and vaue of work or services
performed, including payment for reaching milesonesin any project:

(A) The duedate for making such payments shdl be 14 days after receipt of
the payment request by the designated billing office.

On July 8, 1993, pursuant to the contract, Zanisfurnished aperformance bond in the amount
of $440,000 and a payment bond in the amount of $220,000. Both bonds were obtained from
Westchester FirelnsuranceCompany (“Westchester”), whichissues performance and payment bonds
for government contractors in accordance with the Miller Act, 40 U.S.C. § 270aa)-(d). 3

3 The Miller Act requires al prime contractorsin federal construction contracts to post a performance
bond, which enaures the completion of the contract, and a payment bond, which protects subcontractors and
individuals furnishing labor and material for the contract. 40 U.S.C. § 270a(a)(1) and (2).
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The contractor’s performance lagged from the outset. Asdocumented by the Coast Guard
in its subsequent termination for default (dated June 15, 1994), Zanis “fail[ed] to furnish required
submittals” during the summer of 1993, prompting aletter by the Coast Guard on July 26 and acure
notice on September 4. Asaresult, the Coast Guard did not issue Zanis anotice to proceed on the
contract until September 11, 1993. The Coast Guard notified Zanis again on October 15 of itsfailure
to furnish certain documents, and meetings were held on November 18 and December 16, 1993, to
discuss the contractor’s lack of progress. On January 19, 1994, the Coast Guard issued Zanis a
notice of concern about its failure to make adequate progress on the contract and for “delinquent
payrolls.” At that time, just six days before the completion date set in the contract, the project was
only 40 % done. The Coast Guard agreed to accept anew construction schedule and completiondate
from Zanis.

On March 8, 1994, the Contracting Officer (CO) issued a second cure notice to Zanis,
detailing “conditionswhich are endangering the performance of thiscontract.” A copy of the notice
was sent to Westchester. The cure notice discussed the contractor’ sfailure to adhere toitsprogress
schedule and directed Zanis to submit arevised progress schedulefor completing thecontract by May
1, 1994. For thefirst time Zaniswaswarned that if itsperformance did not improvethe Coast Guard
might terminae the contract for default. A bilateral modification (0001) was issued on March 15,
1994 which incorporated some additional work into the contract and definitized the time extenson
to May 1, 1994.

Inaletter to the CO, dated April 6, 1994, the president of Concrete Flotation Systems, Inc.,
asupplier of the concrete floating system being installed at the Eaton’ s Neck project, memorialized
a couple of telephone conversations the two had held, on January 23, 1994 and April 4, 1994, in
which the supplier advised the CO that Zanis was late on its payments and had an outstanding
indebtedness of $20,680.02. Inthe letter the supplier stated that:

A repeated series of weekly calls (prompted by information from others who had not been
paid by Zanis) led to my informing you on January 23, 1994 of the payment situation, which
resulted inyour letter of January 24, 1994 to Zanis wherein you reminded them of the FAR
clause 52.222-7 Withholding of Funds.

We finally received a $10,000 check on February 20, 1994 .... On March 8", after repeated
calls, wereceived an additional $10,000. ...

.... | called you on Monday, April 4 to .... confirm we had not gotten any more money. ....
[W]eare endosing .... an invoice date 4-6-94, showing acurrent balance of $20,680.02.

Y ou also suggested that | consider contacting his bonding company to inform them of the
stuation. After much thought, we have decided to hold off since that could precipitate a
panic button that might result in changing the course of this and others of Zanis' projects;
exacerbating thesituation rather then [sic] expediting it. And sinceyou will be enforcing the
FAR clause 52.222-7, we do have reasonable protection.
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Inaletter to Zanis s president on May 5, 1994, the CO advised that the contractor was being
invegtigated for aleged Davis-Bacon Act violations. The CO wrote that:

OnApril 19, 1994, labor standardsinterviewswere conducted onthe[ Eaton’ sNeck] contract
(copiesattached). Thepersonsinterviewed are employed by Harbor Clean, Inc. Two of the
employees have stated that they are not being paid in accordance with Davis-Bacon wages
as identified in the contract, and a third employee was not certain of hiswage rate.

Underpayment of stated wage rates in the contract is aviolation of the Davis-Bacon Act as
included in the contract on Page 14 of 47. In accordance with the FAR clause 52.222-7
Withholding of Funds (copy attached) as included in the contract on Page 14 of 47, the
Contracting Officer is authorized to take such action as may be necessary to cause the
suspension of any further payment, advance or guarantee of funds until such violations have
ceased.

Also on May 5, 1994, the Coast Guard issued modification 0002 extending the contract
completion date another month to June 1, 1994. Zaniswasdirected to furnish arevised schedule by
May 9, 1994, advisng how the approved rate of progress on the contract would be regained. No
such revised schedule was furnished by Zanis.

On May 23, 1994, the CO issued a show cause notice to Zanis advising it that the Coast
Guard was “considering terminating [t]he subject contract for default in accordance with FAR
52.249-10 (Default-Fixed-Price Condruction).” A copy of the notice was sent to Westchester. The
show cause notice identified the contractor’ s failuresto provide a revised progress schedule, make
submittals for equipment and materias required under the contract, submit for reapproval materids
either partially approved or disapproved, and provide aresponseto the CO’ sletter of May 5, 1994,
concerning “discrepancies in hourly wages’ (i.e., alleged Davis-Bacon Act violations). Zanis was
directed to respond within 10 days.

Zanis responded by letter on June 1, 1994, but did not address all of the pointsin the show
cause notice. The contractor acknowledged that two critical items under the Eaton’ sNeck contract
requiring fabrication (thejib crane and the fuel dispend ng cabinets) had not even been ordered. Zanis
presented a revised construction schedule and requested another time extension — until August 2,
1994 — to complete the contract.

On June 7, 1994, the Government inspector and the CO approved the issuance of aprogress
payment to Zanis in the sum of $32,940.00 for work completed and accepted during the period of
April 8, 1994to May 24, 1994. This amount was reduced from the $42,821.00 requested by Zanis
because of the Coast Guard’s concern about the lagging pace of the work and unanswered questions
about “previous payroll reports.” With this progress payment the badance remaining on the Eaton’s
Neck contract stood at $203,651.00. The remaining baance included $26,261.00 of retainage.

On June 15, 1994, the Coast Guard issued Zanis anotice of termination for default. A copy
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of thenoticewas sent to Westchester. Zaniswasinformed that its response to the show cause notice,
including the request for yet another extension, were “not acceptable.” Asgrounds for terminating
the contract the Coas Guardlisted Zanis' s(1) “ repeated lack of performance, failureto progressand,
not pursuing the work with diligence to insure a timely completion by re-established dates,” (2)
“repeated falureto furnish required submittas as per contract specifications,” (3) “repeated failure
to directly superintend thework whereby directionsare carried out. Specifically, failureto supervise
recurring deficiencies in subcontractors’ scheduling and performance,” and (4) “repeated failure to
ensure proper wage deficiencies are corrected.” *

Over thenext several monthsthe Coast Guard and Westchester engaged in negotiations over
thetermsof atakeover agreement. Westchester located a potentia company to completethe project,
the Bartholomew Company (“Bartholomew”) of Westbury, New York.

Meanwhile, on November 21, 1994, the Department of Labor informed the CO that DoL was
concluding its investigation of Zanis's subcontractor, Harbor Clean Corporation (“Harbor Clean”),
under the Davis-Bacon Act (and related acts), as well as the Contract Work Hours and Safety
Standards Act (“CWHSSA”), and had identified “ substantial monetary violations, resulting fromthe
failure to pay the required prevailing wage rates.” The back wages due were computed to be
$69,105.12. Dol then regquested that the CO, “in order to protect the interests of the Federal
Government and the affected employees,” withhold this sum from the contract payments due the
prime contractor pending completion of theDoL invegtigation. The CO complied with this request.

On December 22, 1994, the first draft of a surety takeover agreement for the Eaton’s Neck
contract was sent by Westchester’'s counsel to the CO. The draft agreement proposed that
Bartholomew complete the project for a price of $320,000.00, and that the Coast Guard “pay the
surety and the Completion Contractor the balance of theContract priceunpaid a thetime of default.”
Thus, under the Westchegter proposal $203,651.00 would be made available to Bartholomew for
completion of the contract.

By letter dated January 12, 1995, the CO informed Westchester’s counsd that the draft

* Duri ng the period of the Eaton’s Neck contract the Coast Guard had three other contracts with Zanis
which were likewise poorly performed by the contractor, generated a series of cure notices, and were ultimatdy
terminated for default. They included: (1) the “Connecticut River Contract” for the moderni zation of aids-to-
navigation towers on the Connecticut River, in which the Coast Guard issued four cure notices and a show cause
notice between Octobe 1993 and January 1994 fdlowed by a termination for default on March 2, 1994; (2) the
“Sandy Hook Contract” for the rehabilitation of certain Coast Guard buildings in Sandy Hook, New Jersey, in
which the Coast Guard issued four cure notices between August 1993 and April 1994 foll owed by atermination for
default on May 24, 1994 (in the fall of 1994 the Coast Guard entered into a surety takeover agreement with
Westchester and APEGC, Inc. for the completion of the contract); and (3) the “Long Island Sound Contract” for
therepair of variouslighthouses of aids-to-navigation towerson Long Island Sound, in which the Coast Guard
issued three cure notices between November 1993 and August 1994 foll owed by atermination for default on
December 8, 1994. All of these contracts were, like the Eaton’s Neck contract, administered by the Coast Guard’s
Civil Engineering Unit in Providence, Rhode Island. Two of the contracts — “Connecticut River” and “Long Island
Sound” — had the same contracting officer (Frank Pfeifer) asthe Eaton’s Neck contract.
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agreement was “acceptable to the Government except for the amount of funds remaining available
to the Surety. This amount must reflect the withholding of funds in the amount of $69,105.12, as
directed by the U.S. Department of Labor’ s letter to thisoffice on 21 November 1994.” (Emphasis
added.) The COfurther advisedthat “1 have not received the approval from the Department of L abor
to release the withholding.” The CO then proposed that paragraph five of the draft takeover
agreement be revised with the following language:

“WHEREAS, the Government hasrepresentedto the Surety that the original contract amount
was $440,000.00, tha to datethe Government has paid $236,349.00to the Contractor under
the Contract, and that Contract funds remaining in the Contract as of this date, including
retainage and unpaid earnings but excluding withholdings for labor violations ($69,105.12)
is $134,545.88 which remain available for the work remaining to be performed on the
Contract.”

On January 25, 1995, Westchester’s counsel responded to the CO by letter, claiming that
Westchester had a priority right to the withheld $69,105.12 under the doctrine of equitable
subrogation. “[A]ll of the remaining contract monies must be paid to Westchester,” the letter
continued, “regardless of any claims which may be filed by the Department of Labor.” The CO
answered on January 30, 1995 with arevised proposa that coupled the continued withholding of the
$69,105.12 with arequest for “ anexpedited advanceruling by the Comptroller General asto whether
the DOL request for such withholdings takes priority over the Surety to the remaining contract
funds.” The Coast Guard and Westchester would agree to be bound by that ruling. Westchester
rejected the proposal and transmitted yet another draft to the Coast Guard on February 10, 1995.
It provided for payment of the entire $203,651.00 contract bdance to Westchester for completion
by Bartholomew and that Westchester would reimburse the Coast Guard up to $69,105.12 “[i]n the
event the Comptroller Generd determines that the withholding of the labor violations takes priority
over the Surety and such determination is judicidly confirmed.”

At that point the Coast Guard advised Wedchester’s counsel tha it would not enter into a
surety takeover agreement with Westchester. Instead, the Coast Guard decided to reprocure the
remaining work under the Eaton’s Neck contract and solicited proposals from several sources,
including Bartholomew, in accordance with FAR 49.405. Four offerswerereceived, ranging in price
from $294,880.00 to $427,560.00. Bartholomew’s bid was $320,000.00. The lowest bid was from
K-T Marine, Inc. (“K-T Marine”), of Perth Amboy, New Jersey. Accordingly, the reprocurement
contract was awarded to that company at a price of $294,830.00 on February 27, 1995. °

On February 27, 1995, the CO issued modification 0001 to the reprocurement contract. It
provided that the funds allotted for the contract with Zanis, totalling $203,651.00, were reobligated
and reassigned to the reprocurement contract with K-T Marine. It also provided that $69,105.12 of

® The court notes that the contract price of K-T Marine's bid was $25,120.00 | ess than the bid submitted
by Westchester’ s contractor, Bartholomew. So the Coast Guard’s award of the reprocurement contract to K-T
Marine had the effect of mitigating Westchegter’ s costs, as surety, by that amount.
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that total be withheld for DoL wage violations and addressed with a future modification. © K-T
Marinecompleted work on thereprocurement contract and received final payment therefor inJanuary
1996.

By letter dated January 23, 1997, the Department of Labor advised the CO that DoL had
reached an agreement with Zanis's subcontractor, Harbor Clean, with respect to violations of the
Davis-Bacon Act and the CWHSSA “dlowing [DoL] to make restitution of $60,216.58 in back
wages and fringe benefits for work performed on the [Eaton’s Neck contract].” © The Coast Guard
wasrequestedto “release thissum to the Genera Accounting Office (GAO) for disbursement tothe
affected employees.” As the wage violationstotaled only $60,216.58, the CO was further advised
that “you may now release $8,888.54 to the prime contractor [Zanis] which represents the balance
of the $69,105.12 currently being withheld.”

Pursuant to the DoL’s request, the CO expedited the issuance of a check from the Coast
Guard to the GAO in February 1997 for $60,216.58. Since $8,888.54 of the withheld funds were
deobligated and made available to the prime contractor, the funds remaining from the Zanis contract
to finance thereprocurement work by K-T Marineincreased from $134,545.88t0 $143,434.42. This
figure was still $151,449.58 less than the cost of the reprocurement contract — $294,880.00.

On March 12, 1997, the contracting officer sent aletter to Westchester demanding payment,
under the performance bond, for the excess codts incurred by the Coast Guard in completing the
Eaton’ sNeck contract. Westchester did not respond within the 45-day period set by the CO. The
CO thereupon issued a “Find Decision” on May 14, 1997, determining that the cost of the
reprocurement contract with K-T Marine exceeded the funds available from the defaulted contract
by $160,338.12 ® and that Westchester, under the terms of its performance bond, was liable to the
Government for that amount, plus accrued interest from March 12, 1997.

Westchester filed a complaint in this court on May 13, 1998, seeking a reversd of the
contracting officer’ sdecisonandaruling that the Coast Guard’ sdemand for payment of $160,338.12
was erroneous as a matter of law. Westchester claimed that it was entitled to the entire unpaid
balance of the Zanis contract at the time of default, $203,651.00 (i.e., without any offset for aleged

® Westchester and/or its reinsurer incurred losses of $31,217.00 on the Eaton’s Neck payment bond in
satisfying the daims of Zanis s subcontractors and suppliers, aswell asloss adjustment expenses exceeding
$13,354.00 in connection with claims under the payment and performance bonds (consisting primarily of
attorney’ s fees and associated expenses, such as photocopies, overnight delivery charges, and long distance
telephone calls). Plaintiff does not contest its liability for those payments and expenses.

’ DoL had determined that the subcontractor failed to pay the prevailing wage ratesto 19 of its employees
in vidation of the DavisBacon Act (totd $58,060.42), and that it failed to pay six of its employees premium pay
for overtime hoursin violation of the Contract Work Hours and Safety Standards Act (total $2,156.16).

8 Thisfi gure neglected to account for the DoL’s final determination that the violations of Davis-Bacon
and the CWHSSA were $8,888.54 |ess than the amount originally estimated.
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Davis-Bacon Act and CWHSSA violations of the Zanis subcontractor), and that it was discharged
fromliability under the performance bond totheextent of $32,940.00, theamount of thelast progress
payment to Zanis, because the Coast Guard had already decided to terminatethe contract for default.
The Government filed acounterclaim on September 11, 1998, asserting that Westchester wasliable
on its performance bond for $151,449.58 — the excess costs the Coast Guard had to pay under the
reprocurement contract. (This figure correctly accounted for the DoL’s $8,888.54 reduction of
identified Davis-Bacon Act and CWHSSA violations, which the CO overlooked in his Final
Decision).

The parties filed motions for summary judgment in December 1999 (defendant) and March
2000 (plaintiff). Proceedings were then stayed until the Federa Circuit confirmed in Insurance
Company of the West v. United States, 243 F.3d 1367 (Fed.Cir. March 23, 2001), that the Court of
Federal Claims has subject matter jurisdiction of a surety’s subrogation claim against the United
States (“[W]e conclude that a subrogee, after stepping into the shoes of a government contractor,
may rely on the waiver of sovereign immunity in the Tucker Act and bring suit against the United
States.”) Id. at 1375. The court thereafter lifted the stay in this case. Briefing resumed and was
completed in February 2002. Oral argument was held on April 17, 2002. °

DISCUSSION

A surety bond creates a three-party relationship in which the surety becomes liable for the
debt or duty of the principal (in this case the contractor) to the third party obligee (in this case the
Government). See Insurance Co. of the West, supra, 243 F.3d a 1370; Balboa Insurance Company
v. United States, 775 F.2d 1158, 1160 (Fed.Cir. 1985). A performance bond surety may discharge
its obligation to the Government on a defaulted contract either by taking over and completing
performance of the contract or, if it letsthe Government reprocurethe contract, by assuming liability
for the costs of completion that exceed the origina contract price. Insurance Co. of the West, 243
F.3d at 1370. “If the surety failsto perform, the Government can sueit on the bonds.” d. (quoting
Balboa, 775 F.2d at 1160). Sureties canassert clams against the Government under thedoctrine of
equitable subrogation. Insurance Co. of the West, id. See also Intercargo Insurance Co. v. United
States, 41 Fed.Cl. 449, 456 (Fed.Cl. 1998), aff’d 215 F.3d 1348 (Fed.Cir. 1999). When a surety
takes over contract performance or finances completion of the defaulted contract, it is subrogated to
the contractor’s rights againg the Government under the contract. Insurance Co. of the West, id.

Inthecaseat bar, it isundisputed that the cost of the Coast Guard’ s reprocurement contract
withK-T Marinewas $294,880.00 and that the remaining funds all otted to the Eaton’ sNeck contract
at thetime Zanis wasterminated for default stood at $203,651.00. Ordinarily (assuming there were
no disputes between the parties) the surety would be liable to the Government for the difference —
i.e., $91,229.00.

° At the court's request the parties also submitted post-hearing briefs on the issue of whether interest
should be granted on any award to the Government.
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Westchester, however, assertsthat thisamount should be reduced by $32,940.00, theamount
of the Coagt Guard'’s lagt progress payment to Zanis onJune 7, 1994. That payment was made with
knowledge of the impending termination for default, plaintiff argues, and thus represented an abuse
of discretion by the Coast Guard and a breach of its obligations to the surety. In plaintiff’s view,
therefore, Westchester owes just $58,293.00 on the performance bond. The Government rejects
plaintiff’s argument with respect to the last progress payment to Zanis. Moreover, it asserts that
Westchester, as surety, isliable for another $60,216.58 — the amount of contract funds set aside in
1994 that were ultimately paid to the employees of the subcontractor, Harbor Clean, in February
1997 for wage violations under Davis-Bacon and the CWHSSA. In defendant’s view, therefore,
Westchester’s liability on its performance bond totals $151,449.58 ($91,229.00 plus $60,216.58).

Thus, there are two payments at issue in this litigation — (1) the last progress payment to the
defaulted contractor of $32, 940.00 and (2) the payment of $60,216.58 to the GAO in settlement of
the subcontractor’s wage violations — and the question for determination by this court is whether
plaintiff is liable to the Government, under its bonds, in the amount of $58,293.00 or $151,449.58
or some other figure in between.

The court hasjurisdiction of plaintiff’ saction under the Tucker Act, 28U.S.C. § 1491(a). The
court hasjurisdiction of defendant’ s counterclaim under 28 U.S.C. 8 1503 (“ The United States Court
of Federal Claims shdl havejurisdictionto render judgment uponany set-off or demand by the United
States against any plaintiff in such court.”) and 28 U.S.C. § 2508 (“Upon the trid of any suit in the
United States Court of Federd Clamsinwhich any setoff, counterclam, claim for damages, or other
demand isset up onthe part of the United States againg any plaintiff making claim against the United
Statesinsaid court, the court shall hear and determine such claim or demand both for and against the
United States and plaintiff. ....").

The parties assert that the court also has jurisdiction under the Contract Disputes Act, 41
U.S.C. 8609(a). Caselaw is clear, however, that only a performance bond surety that enters into
atakeover agreement with the Government can bring an action in this court under the CDA. See
Universal Surety Co. v. United States, 10 CI.Ct. 794, 800 (1986); Westech Corp. v. United States,
20 CI.Ct. 745, 749 (1990); Johnson Controls World Services v. United States, 44 Fed.Cl. 334, 340
(1999); Admiralty Construction, Inc., by National American Insurance Co. v. Dalton, 156 F.3d
1217, 1220-21 (Fed.Cir. 1998). The court does not discern any intention on the part of the Federal
Circuit in Insurance Co. of the West, supra, to change the law of subrogation or overturn existing
case law limiting this court’ s CDA jurisdiction to suretiesthat take over and complete the contract.
Since Westchester did not take over and complete the Eaton’s Neck contract, it did not establish
privity of contract with the Government in respect to the congruction contract and cannot maintain
an action under the CDA. That lack of contractual privity also meansthat defendant’s counterclaim
isnot aCDA action.

Summary judgment i sappropriate whenthereare no genuine issues asto any materia fact and
the moving party is entitled to judgment as a matter of law. RCFC 56(c); Schuerman v. United
States, 30 Fed.Cl. 420, 434 (1994); Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 247-48 (1986).
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The partiesdo not disputeany material factsin this case and agree that the matter isripe for summary
judgment.

The Progress Payment

Defendant argues that plaintiff’s claim with regard to the $32,940.00 progress payment to
Zanis is precluded because Westchester failed to give the Coast Guard requisite notice of the
contractor’ sdefault onitsbondsand request that further progress payments be withheld. 1nsupport
of this argument the Government leans heavily on the Federal Circuit’s holding in Fireman’s Fund
Insurance Co. v. United States, 909 F.2d 495 (Fed.Cir. 1990). That case involved a surety that did
not notify the Government that the contractor was failing to pay its subcontractors and suppliers, or
request that payments be withheld from the contractor, until five months after the Government had
released the contract funds at issue. In ruling that the Government breached no duty to the surety,
the Federal Circuit explained that:

the government asobligee owesno equitable duty to asurety .... unlessthe surety notifiesthe
government that the [contractor] has defaulted under the bond. It isirrelevant whether the
surety claims aright to funds during the performance of the contract, or after it iscompleted
when the government functions as a ‘ stakeholder’ of funds owed but not yet paid. In either
event, notice by the surety is essential before any governmental duty exists.

909 F.2d a 498 (emphasisadded). In Fireman'’s Fund the Government had been informed by some
subcontractorsand suppliers, prior to rel ease of the subject funds, that the contractor was not keeping
up with its payment obligations. But that fact, inthe court’s view, “does not substitute for notice by
the surety and does not trigger the government’s equitable duty to act with reasoned discretion
towardit.” Id. a 499 (emphass added). The court went onto explain that “Fireman’s Fund smply
cannot rely on [the] subcontractors or the government to protect its interests. By definition and
agreement the surety protects the government’ s interest, not the other way around.” Id. Returning
to its salient point, the Federal Circuit emphasized that:

Only whenthe surety may be called uponto perform, that is, only whenit may become aparty
to the bonded contract, should the [G]overnment owe it any duty. The surety knows best
when this may occur; consequently, only notice by the surety triggers the [G]overnment’s

equitable duty.

Id. (emphasis added).

Inthe case at bar it is undisputed that Westchester did not notify the Coast Guard that Zanis
was defaulting under the surety bonds or, even more importantly, request that the Coast Guard
withhold the last progress payment. Quite the opposite, it was the Coast Guard that kept
Westchester informed, by copying it on the second cure notice and the show cause notice, that
Zanis scontract performancewas deficient and needed toimprove. So the surety knew just as much
as the Government, and had every opportunity to give notice to the Coast Guard of any potentid
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default by Zanis on the bonds and to request that further payments to the contractor be withheld. It
did not do so. ° Based on the Federa Circuit’s ruling in Fireman’s Fund, therefore, defendant
maintains that “the Government’ s equitable duty to act with reasoned discretion” toward the surety
was never triggered. The court agrees.

That doesnot mean, however, that the Government had no duty whatsoever to Westchester.
The Federa Circuit alsoindicated in Fireman’s Fund that asurety may haveavaid clam against the
Government, even if it did not give notice of the contractor’'s potential bond default, if the
Government, in disbursing funds to the contractor, derogated from the governing contractual
provisions and thereby caused injury to the surety. Thus, the Federa Circuit recited the following
passage from the Claims Court’s underlying decison: “It is well-settled in many jurisdictionsthat if
the obligee departed from or altered the contractua provisions relating to payments and/or the
security of retained funds, asurety is discharged from its obligations [though] only to the extent it
can show injury, loss, or preudice” 909 F.2d a 497 (quoting from Fireman’s Fund Ins. Co. v.
United States, 15 CI.Ct. 225, 230 (1988)). In amore recent case, National Surety Corp. v. United
States, 118 F.3d 1542 (Fed.Cir. 1997), the Federal Circuit held inasimilar veinthat thefailure of the
performance bond surety to notify the Government of the contractor’ s default (knowledge of which
the Government had in any event) did not defeat its subrogation right in retainagethat was supposed
to have been withheld under the construction contract. The court explained that “[a]sa generd rule
a surety will be discharged where the bonded contract has been altered or changed without the
surety’ sknowledgeor consent,” providingthesurety can show it was “pregudiced or damaged.” 118
F.3d at 1546 (quoting United States. v. Reliance Insurance Co., 779 F.2d 1382, 1385 (9" Cir.
1986)).

Asthis case law indicates, the court must examinethe Eaton’ sNeck contract at issuehereto
determine whether the Coast Guard, in making the last progress payment to Zanis, acted in
accordance with its payment provisions. As previoudy outlined, the contract incorporated by
reference certain FAR provisions governing payments to the contractor. Thus, FAR 52.232-5(b)
providedthat “[t] he Government shall make progresspaymentsasthework proceeds.... on estimates
of work accomplished which meetsthe standards of quality established under the contract ....” FAR
52.232-5(e) provided that “[i]f the Contracting Officer findsthat satisfactory progress wasachieved
during any period for which aprogress payment isto be made, the Contracting Officer shall authorize
payment to be made in full.” (Emphasis added.) If the contractor fell short of “satisfactory
progress,” however, the CO had the discretion to “retain amaximum of 10 percent of the amount of
the payment until satisfactory progress is achieved ....” Id. (Emphasis added.) Furthermore,
progress payments were to be made promptly. Asspecified in FAR 52.232-27(e), “[t]he due date
for [progress| payments shdl be 14 days after receipt of the payment reques ....” (Emphasisadded.)

10 Atord argument, in answer to the court’s question asto why Westchester did nat give notice to the
Coast Guard of the contractor’s default on the bonds or request that the Coast Guard withhold further progress
payments to Zanis prior to the default, plaintiff’s counsel stated that he had no idea why Westchester failed to take
such action. (Transcript at 36.)
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In reviewing the CO's last progress payment in this case, the court is persuaded that it
comported with the foregoing contractual provisions. The invoicefor the subject progress payment
(the Coast Guard' sseventh to Zanis under the Eaton’ s Neck contract) was signed and dated by the
contractor’ spresident on May 24, 1994. That wasthe day after the Coast Guard’ s show cause notice
to Zanis(May 23, 1994) admonishing thecontractor onahost of performanceshortcomings, ordering
aresponsewithin 10 days, and threatening to terminatethe contract. Theinvoice was reviewed and
signed by the Government Inspector on June 1, 1994. It was then submitted to the Contracting
Officer and recorded as“receved” on June 1, 1994, the same datethat Zanis responded to the Coast
Guard’ s show cause notice and requested a further extension until August 2, 1994, to complete the
contract. The progress payment was approved (though not in the amount requested by Zanis) and
issued onJune7, 1994 —14 days after theinvoice was prepared by Zanis and sx days after its officid
receipt by the Contracting Officer, and thereby in accordance with the deadline set in FAR 52.232-
27(e). Eight days later, on June 15, 1994, the Coast Guard terminated the contract for default.

Thus, the seventh progress payment to Zaniswas being processed during the same period that
the contractor was being givenits last chanceto improve its performance and complete the contract.
It isunclear whether the Coast Guard had aready decided by June 7, 1994 — the date of the last
progress payment — to terminate the contract, though it was probably moving in that direction since
the contractor’s June 1 response to the show cause notice was inadequate (as discussed thereafter
by the CO inthe default termination). But thework period covered by the seventh progress payment
was April 8 - May 24, 1994 —i.e., the month and a half prior to the show cause notice — and the
record does not demongrate that Zanis should have been denied the $32,940.00 it received for the
work performed and accepted during that period. The contractor actually requested a progress
payment of $42,821.00, but the CO reduced the payment by nearly $10,000.00 because Zanis had
not addressed “previous payroll reports’ and was still far behind schedule. So the CO was clearly
scrutinizing the contractor’ s performance closely, and he determined that the work completed in the
seventh work period only warranted a payment of $32,940.00. Moreover, the CO withheld a 10 %
retainage, in accordance with FAR 52.232-5(¢e), since Zanis had obviously not made “satisfactory
progress’ onthe contract within the meaning of that provision. The progress payment recorded that
the 10 % retainage of the “total allowancesto date” —i.e., since the commencement of the contract
— now added up to $26,261.00.

The Coast Guard was required, under FAR 52.232-5(b), to make progress payments to the
contractor for al work that met the “standards of quality established under the contract.” Thereis
little evidence that the quality of Zanis's work was a major factor in the Coast Guard’s decision to
terminatethe contract. Though there are somefleeting referencesin the record to some deficiencies
in work quality (the show cause notice, for example, referred to some “[d]isapproved items [that]
have not been resubmitted, i.e. pipe/fittings, valves, secondary equipment,” and the termination for
default referred to Zanis's “failure to supervise recurring deficiencies in subcontractors scheduling
and performance” (emphasis added)), most of the Coast Guard’s complaints focused on other
shortcomings. They included the contractor’s failure to keep up with required paperwork, late
payments and underpayments to subcontractors, and repeated failure to mantain the contract
schedule.  Aside from the two brief quotations above, there is no other evidencein the record that
the Coast Guard was dissati sfied with the quality of the work performed by Zanis. Inparticular, there
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was no assertion by the Coast Guard that Zanis failed to meet the * standards of qudity established
under the contract” for the work performed during the period April 8 - May 24, 1994, and was
therefore not entitled to a progress payment under FAR 52.232-5(b). Though Zanis failed to
completethe contract, it did make dow progressand the Coast Guard was obligated to pay it for the
work it performed.

The court finds, therefore, that the Coast Guard comported with its contractual obligations
in making the seventh and last progress payment to Zanis. There is no evidence that the CO
derogated from the terms of the Eaton’s Neck contract in gpproving the progress payment of
$32,940.00. Indeed, the COtook Zanis's under-performanceinto account, reducing the contractor’s
request by nearly $10,000.00, including a 10 % retainage because the contractor had not achieved
“satisfactory progress’ within the meaning of FAR 52.232-5(e). Westchester knew full well that
Zaniswas behind schedule and threatened with default at the time of the last progress payment, since
the Coast Guard copied it on the cure notice to Zanis of March 8, 1994, and the show cause notice
to Zanisof May 23, 1994. Yet Westchester did nothing, and to this day has offered no explanation
for itsinaction. The only logical conclusion the court can draw isthat the surety, at the time the last
progress payment was made, found nothing improper in it. Asthe Federd Circuit declared in
Fireman’s Fund, supra, “[the surety] simply cannot rely on .... the government to protect itsinterests.
.... [T]he surety protects the government’ s interest, not the other way around.” 909 F.2d at 499.

While acknowledging that it did not satisfy the notice requirement discussed in Fireman'’s
Fund, Westchegter assertsthat the final progress payment to Zanison June 7, 1994, “presents a case
of first impression” and that it isentitled to summary judgment based on the prima facie irraionality
of the Coast Guard’ s release of the subject funds under the prevailing circumstances. Formal notice
from the surety was unnecessary in this case, plaintiff argues, because the Coast Guard already had
actual noticeof Zanis sdeficient performanceunder the Eaton’s Neck contract, aswell asthree other
contemporaneous contractswith the Coast Guard (seeNote4, supra). It isplantiff’scontention that
where, asin the case at bar, the Coast Guard issued two cure notices and ashow cause noticeto the
contractor, whose responses were repeatedly inadequate, and then issued a progress payment just
eight days before terminating the contract for default, the Coas Guard acted, ipso facto, in
derogation of its obligation to the surety.

The court does not agreethat thisis a case of first impression, that the Coast Guard acted
irrationally, or that it breached any duty to Westchester. The progress payment issue fdls squardy
under controlling caselaw. Because Westchester did not give notice to the Coast Guard of Zanis's
default on the surety bonds, and did not request that the last progress payment be withheld, it faled
to “trigger the government’ s equitable duty to act with reasoned discretion toward it.” Fireman’s
Fund, supra, 909 F.2d at 499. It isnot the Government’ sresponsibility, asthe Federd Circuit made
clear in Fireman’s Fund, to divine the surety’ s thinking process, or to act as a nanny for the surety
and ask it whether, under the circumsatances of a given contract, it would like the Government to
withhold progress payments to the contractor. Westchester was fully apprised of Zanis's
performance record and the danger of its default on the Eaton’s Neck contract (as well as the other
three contemporaneous Coast Guard contracts in which it was acting as Zanis s surety) because it
was copied on the Coast Guard’s warning notices to Zanis. It was Westchester’s responsibility to
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decide for itsef what it wanted to do, if anything, with the information it received from the Coast
Guard. It choseto do nothing, and it was not the Coagt Guard’s prerogative or duty to substitute
its judgment for the surety’s.

Nor has Westchester demonstrated that the Coast Guard derogated from the terms of the
Eaton’s Neck contract in making the last progress payment to Zanis. So the surety cannot claim that
it was discharged from its bond obligations. Fireman’s Fund, 909 F.2d a 497; National Surety,
supra, 118 F.3d at 1546. ** Finally, based on the evidence of record as discussed above, the court
does not view the last progress payment to Zanis as“ prima facie” irrationd, as plaintiff alleges, but
rather as a valid and reasoned exercise of the contracting officer’s authority under the contract.
Indeed, if the Coast Guard’ slast progress payment wereirrational, then Westchester’ sfailureto take
preventive action at the time (when it wasjust as well informed as the Coast Guard and could have
requested the CO to withhold the payment) would betruly incomprehensble, and the surety would
only have itself to blame.

Accordingly, plaintiff’ sclaimthat it should be discharged from liability under the performance
bond for the amount of the Coast Guard’s final progress payment to Zanis— $32,940.00 — must be
denied.

Funds Dishursed to GAQ for Payment of Wage Violations

The Davis-Bacon Act, 40 U.S.C. § 276a, was enacted to protect local wage standards by
preventing contractorsand subcontractorsin federa congtruction contractsfrom paying their workers
less than the wages prevailing in the area where the contract is to be performed. See Universities
Research Association v. Coutu, 450 U.S. 754, 773 (1981). The Department of L abor is charged with
determining the minimum wages applicable in a given locality. See United States v. Binghamton

™ None of the case law discussed by plaintiff in its briefs presents enough factual similarity to the case at
bar to offer acredible alternative to the controlling Federd Circuit rulings in Fireman’s Fund and National Surety.
For example, plaintiff cites Balboa Insurance Co. v. United States, 775 F.2d 1158 (Fed.Cir. 1985), which
articul ated eight factorsto consider in deciding whether the Government abused its duty to act with discretion
toward the surety. 775 F.2d at 1164-65. But in Balboa the surety had given natice to the Government, so the
Westchester stuation isfactualy inapposite. In United Pacific Insurance Co. v. United States, 16 Cl.Ct. 555, 560
(1989), apre-Fireman’s Fund decison of the U.S. Claims Court which applied the Balboa factors even though the
surety had failed to give notice, the Government was held to have abused its discretion by making a progress
payment to the contractor for work that was not even begun, much less completed, in disregard of its equitable duty
to the saurety and in “grossvidation of its own contract.” This fact Stuation also diverges from the case at bar, in
which the amount of the lagt progress payment was based on work performed by the contractor and accepted by the
Government during that pay period. In International Fidelity Insurance Co. v. United States, 41 Fed.Cl. 706, 713
(1998), the surety gave no notice to the Government of claimsby subcontractors against its payment bond. But the
Court of Federal Claims granted plaintiff an award for a payment made to the contractor because the Government
had constructive notice from the surety, through the contractor, that future payments should go jointly to the surety
and the contractor, had acted thereon to modify the construction contract making the surety and the contractor joint
payees, but violated the contract nonetheless by making a payment directly to the contractor. That caseislikewise
factually diginct from the case at bar, though theruling isfully consistent with Fireman’s Fund and National
Surety (because the Government violated the contract terms and was therefore liable to the surety).
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Construction Company, 347 U.S. 171, 176-77 (1954). The Act requiresthat every contract to which
it applies containthe stipulation that “there may bewithheld from the contractor so much of accrued
payments as may be considered necessary by the contracting officer to pay [workerson the job] the
difference betweentherates of wagesrequired by the contract .... and therates of wagesreceived.....”
40 U.S.C. § 276a(a). In addition, the Act mandates that every contract “shall contain the further
provision that in the event the [CO determines a Davis-Bacon violation has occurred] the
Government may terminate [the contractor’s] right to proceed with the work .... and the contractor
and his sureties shdl be liable to the Government for any excess costs occasioned the Government
thereby.” 40 U.S.C. 8§ 276a1. Furthermore, the Comptroller General (GAO) is “authorized and
directed to pay directly to [workers] from any accrued payments withheld under the terms of the
contract any wages found to be due....” 40 U.S.C. 8§ 276a-2(a).

The Eaton’ sNeck contract between Zanis and the Coast Guard incor porated by reference the
Davis-Bacon Act and FAR 52.222-7 (Withholding of Contract Funds). FAR 52.222-7 requiresthe
COto withhold fundsfrom the prime contractor to pay any workers(whether employed by the prime
or by subcontractors) who did not receive all of the wages they were due under the contract. The
regulation provides, in pertinent part, that “[t]he Contracting Officer shall .... upon written request
of an authorized representative of the Department of Labor, withhold .... from the Contractor ....
accrued payments or advances.... to pay laborers and mechanics.... employed by the Contractor or
any subcontractor the full amount of wages required by the contract.” (Emphasis added.) In
accordance with this contract provision, the Department of Labor’s Regional Adminigrator in New
Y ork, by letter dated November 21, 1994, advised the CO that DoL’ sinvestigation of alleged wage
infractions by the Zanis subcontractor, Harbor Clean, commencedthe previous spring, had “ disclosed
substantial monetary violations.” (Def. Appendix at 76.) The CO was directed to withhold
$69,105.12 “from contract payments due the prime contractor.” Id. Thus, under the terms of the
Eaton’s Neck contract and FAR 52.222-7, the CO was obligated to withhold the subject fundsfrom
the prime contractor.

When the DolL’ s follow-up letter from the Acting Regional Adminigtrator in Philadelphia,
dated January 23, 1997, advised the CO that agreement had been reached with Harbor Clean that its
workerswere entitled to restitution of $60,216.58 for Davis-Bacon Act and CWHSSA violations,
the CO was likewise obliged under the terms of the Eaton’s Neck contract and FAR 52.222-7 to
follow DoL’sinstruction to release that amount of the withheld fundsto the GAO. The DoL noted
that Zanis had beeninformed in aletter dated September 16, 1996, persondly delivered on October
22,1996, of thereaults of theinvegtigation and theright to ahearing beforeaDoL adminigtrative law
judge. Since Zanishad not responded to the DoL letter, nor contested the DoL’ sfindings before an
ALJ, the Acting Regiond Administrator advised that “[t]he investigation findingswith respect tothe
prime contractor are therefore fina.” Once the GAO received the $60,216.58 from the CO, it was
inturn obligated under 40 U.S.C. § 276a-2(a) to disburse those funds to the underpaid workers.

Paintiff asserts that Westchester, as surety on the defaulted contract, was subrogated to the
rights of the Coast Guard in the entire remaining balance of contract funds a the time of default
($203,651.00), which rights were superior to those of any other claimant, including the DoL. That
means, in plaintiff’ sview, that Westchester’s claim to the $60,216.58 withheld for Davis-Bacon Act
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and CWHSSA violations in November 1994, five months after Zanis' s termination for default, was
superior to that of the Department of Labor and the underpaid Harbor Clean workers. Plaintiff
characterizesthe CO’s release of the withheld fundsto the GAO for disbursement to Harbor Clean’s
workers as a “voluntary payment” by the Coast Guard, which improperly depleted the funds
remaining for completion of the Eaton’s Neck contract. The Government, plaintiff argues, cannot
rely on Westchester to “compensate the Coast Guard for its own error.”

The court rgects plaintiff’s argument. The centrd and controlling fact inthiscaseisthat the
Eaton’s Neck contract, incorporating the Davis-Bacon Act, specifically provided that the Coast
Guard withhold payments to the contractor if any Davis-Bacon viol aions were committed, whether
by the contractor itsdf or by a subcontractor. Wage shortfalls to workers on the contract were to
be recompensed from the contract funds. The CO reminded Zanis of that in his letter on May 5,
1994, discussing the DoL’ sinvestigation of Harbor Clean. (“Underpayment of sated wage ratesin
the contract isaviolation of the Davis-Bacon Act asincluded in the contract .... In accordance with
FAR clause 52.222-7 .... the [CO] isauthorized to .... cause the suspension of any further payment
.... of funds until such violations have ceased.” Pl. Appendix at 3.) When the DoL preiminarily
established wage violationsof $69,105.12 and ordered fundsin that amount to be withheld from the
contractor in November 1994, those funds were, by law and by contract, no longer availableto the
contractor (or the Coast Guard) to complete work on the Eaton’s Neck project. Nor werethe funds
avalable to Westchester since, asthis court stated in Intercargo, 41 Fed.Cl. at 457, a surety cannot
acquire by subrogation rights that the contractor itsdf did not have.

The reprocurement contract issued to K-T Marinein February 1995 reflected this Situation,
and the superior rightsof Harbor Clean’sworkersto thewithheld funds. The Coast Guard indicated
inthe K-T Marine contract that the unpaid balance of the defaulted Zanis contract — $203,651.00 —
was"“reobligated and reassigned to [the] new contract,” but that “[f]Jundsin theamount of $69,105.12

.. are set aside for DOL .... violations. .... This results in a balance of $134,545.88 under
appropriation .... Additional funding in the amount of $160,338.12 .... are hereby obligated ....
Contract total now reads $294,884.00.” The $69,105.12 of withheld funds remained untouched
while K-T Marine completed the Eaton’ s Neck project and was paid the full amount due under the
reprocurement contract — $294,884.00. When the DoL subsequently reached an agreement with
Harbor Clean to settle the wage violations in the origina contract for $60,216.58, the resdue of
withheld funds — $8,888.54 — was freed up for return to the defaulted contractor, Zanis. The
$60,216.58 represented unpaid earnings of the subcontractor’s workers, however, which were due
and owing to them under the Davis-Bacon Act, the CWHSSA, and the Eaton’s Neck contract.

So the Coast Guard's release of the $60,216.58 to the GAO (for disbursement to Harbor
Clean’ sworkers) wasnot a“voluntary” act, andwas not done in error, because the rights of theDoL
and the subcontractor’s workers in the subject funds were superior to the Coast Guard’s, the
contractor’s, and the contractor’s subrogee, Westchester. Thus, it wasimmateriad whether plaintiff
was subrogated to the rights of the Coast Guard or Zanis in the remaining balance of the contract.
Therights of Harbor Clean’s workers were superior to both with respect to the funds withheld for
Davis-Bacon and CWHSSA violations. Accordingly, the subject funds were not available to the
aurety, whether as a subrogee of the contractor or of the Coast Guard. See Unity Bank & Trust



18-

Company v. United States, 5 Cl.Ct. 380, 384-85 (1984), aff’d 756 F.2d 870 (Fed.Cir. 1985); *
Reliance Insurance Company v. United States, 27 Fed.Cl. 815, 828-29 (1993).

Furthermore, it is difficult to discern what difference it would make to Westchester if the
court determined, arguendo, that the surety’'s right to the funds withheld for Davis-Bacon and
CWHSSA violations were superior to any other claimant’s. |f the Coast Guard had released the
$60,216.58 of withheld fundsto Westchester, instead of to the GAO for disbursal to Harbor Clean’s
underpaid workers, then Wes chester would have been ligble to Harbor Clean’ sworkersfor the exact
same amount — $60,216.58 — out of its payment bond. The Davis-Bacon and CWHSSA violations
were committed by Zanis' s subcontractor prior to the termination for default, and Westcheser was
liable therefor under its payment bond. Thus, whichever of its surety bonds cameinto play, it isclear
that Westchester could not escape responsibility for the wage violations of the defaulted contractor.

Paintiff triesto make anissue of the fact that DoL ordered the CO to withhold contract funds
five months after Zanis had been terminated for default, rather than during Zanis's performance of
the contract. That isadiginction without legal significance. The wage violations were committed
by a Zanis subcontractor during performance of the Eaton’ sNeck contract (the DoL’s investigation
had begun two months prior to the termination for default). So the funds were owed to the
subcontractor’ sworkers prior to the contractor’ sdefault. Whenthe contractor defaulted the surety
became responsible therefor (at the very least onitspayment bond), even though it wasnot until five
months later that the requisite funds were withheld and two full yearslater before the exact amount
of liability was edablished.

Westchester assertsthat the Coast Guard was required under FAR 49.404 and FAR 49.406
to make the entire contract balance at the time of default — i.e., $203,651.00 — available for the
completion of the Eaton’ s Neck contract. The court does not agree. FAR 49.404, entitled “ Surety-
takeover agreements,” reads in pertinent part as follows:

Because of the surety’ sliability for damagesresulting fromthe contractor’ sdefault, the surety
has certain rights and interestsin the completion of the contract work and application of any
undisbursed funds..... [ T]he surety may condition its offer of completion upon the execution
by the Government of atakeover agreement fixing the surety’ srightsto payment from those
funds.... The agreement shall providefor the surety to completethework accordingtoall the
terms and conditions of the contract and for the Government to pay the surety the bdance of
the contract price unpaid at the time of default ....

2n Unity Bank & Trust the court hdd that the claims of the contractor’ s underpaid employees had
priority over the claim of the contractor’ s assignee to contract funds withheld because of Davis-Bacon wage
violations The court restated the generd rule, applicable to government contracts, that “an assignee acquires no
greater rightsthan hisassignor.” 5 CI.Ct. at 384. The same principle applies to a surety who, as a subrogee,
“step[s] into the shoes of a government contractor” and thereby succeedsto al the contractor’ srights and duties.
Insurance Co. of the West, 243 F.3d at 1369 and 1375; Intercargo, 41 Fed.Cl. at 457. If a contractor’s right to
proceeds withheld for Davis-Bacon wage violations is inferior to that of the underpaid workers, the surety’ s should
be as well.
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By definition FAR 49.404 appliesonly to surety-takeover agreements. Westchegter did not enter into
a surety-takeover agreement with the Coast Guard for the Eaton’s Neck contract. So FAR 49.404
does not apply inthiscase. Asfor FAR 49.406, entitled “Liquidation of liability,” that regulation
states, in pertinent part, as follows:

The contract provides that the contractor and the surety are liable to the Government for
resultant damages. The contracting officer shal use all retained percentages of progress
payments previously made to the contractor and any progress payments due for work
completed before the termination to liquidate the contractor's and the surety'sliability to the
Government. If theretained and unpaid amounts areinsufficient, the contracting officer shall
take steps to recover the additional sum from the contractor and the surety.

The record does not indicate that the contracting officer violated any part of thisregulation. While
therewereno unpaid progress payments avail able at the time of default, retainageswere, infact, used
to liquidate part of the contractor’ sand surety’ sliability to the Government, The subject regulation,
moreover, must beread in conjunction with the “Withholding of Funds’ regulation (FAR 52.222-7)
incorporated by reference into the Eaton's Neck contract, which expressly directed the CO to
withhold fromthe contractor “accrued payments or advances” in order to pay workerswho failed to
recelvetheprevailing wages mandated by the Davis-Bacon Act. Asthiscourt madeclear in Reliance,
supra, 27 Fed.Cl. at 828-29, a surety is not entitled to the use of contract funds that are set asdeto
pay for Davis-Bacon violations of the contractor or a subcontractor. *

Haintiff cites anumber of cases— including Aetna Casualty & Surety Co. v. United States,
845 F.2d 971, 974 (Fed.Cir. 1988); Dependable Insurance Company, Inc. v. United States, 846 F.2d
65, 67 (Fed.Cir. 1988); International Fidelity Insurance Co. v. United States, 27 Fed.Cl. 107, 109
(1992); Morrison Assurance Company, Inc. v. United States, 3 Cl.Ct. 626, 634 (1983); and United
States Fidelity & Guaranty Co. v. United States, 475 F.2d 1377, 1383 (Ct.Cl. 1973) —in which the
performance bond surety’ srightsto retained contract funds were held to be superior to the rights of
the Government inthe funds. But those cases are factually inapposite because they dealt with federal
incometax obligations of the contractor, not underpaid workers on the contract at issue. Therulings
al stated that the surety’ s claim to contract funds for the purpose of completing the contract took
precedence over a claim of the Internal Revenue Service against the contractor for unpaid taxes,
because the IRS claims were unconnected to the contract.

In the case a bar, the Government’s claim to the withheld funds was directly connected to
the Eaton’ sNeck contract. The Department of Labor did not assert aright to the $60,216.58 onits

13 plaintiff discusses a couple of old Comptroller General (GAO) decisions, 46 Comp.Gen. 178 (1966)
and 52 Comp.Gen. 633 (1973), which allegedly stand for the proposition that the Government’ sright to use
remaining contract funds to complete the contract is superior to the Davis-Bacon claims of the contractor’s
employees, and that the surety is equitably subrogated to the Government’ s superior right. Those cases, in addition
totheir factua distinctions from the case at bar, have no precedentia weight in thiscourt. Nor do they have any
persuasive value, considering the later case law in this court (Unity Bank & Trust and Reliance, supra) holding that
employees Davis-Bacon wage daims have priority over other claims to the use of contract funds.
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own behalf, but rather on behalf of a subcontractor’s workers shortchanged on their wages in
violation of Davis-Bacon and the CWHSSA. The primecontractor, Zanis, wasligble for those wage
deficienciesunder thetermsof itscontract with the Coast Guard. When Zanis defaulted Westchester
stepped into the shoesof the delinquent contractor and assumed itscontract obligations. So theclaim
of theDoL to the$60,216.58 of withheld funds, for the benefit of Harbor Clean’ sunderpaid workers,
wassuperior tothe claim of Westchester to usethose fundsto pay the reprocurement contractor, K-T
Marine. Had Westcheder entered into a surety takeover agreement with the Coast Guard, it could
not have avoided using the funds to pay Harbor Clean’s workers in any event because the amount
represented an outstanding legal and contractual obligation of the prime contractor. That was the
sticking point in the negotiations for a surety takeover agreement and the reason for the parties
failure to enter into any such agreement. Westchester cannot achieve areault in this litigation that
it had no legal grounds to demand from the Coast Guard in 1995.

In the final andysis, the contractual obligations Westchester undertook when it issued its
surety bondsto Zanis precludeit from asserting asuperior right to the contract fundswithheld by the
Coast Guard to recompenseHarbor Clean’ sworkersfor Davis-Bacon and CWHSSA violations. By
law and by contract, the claims of the subcontractor’ sworkersto the subject fundstook priority over
Westchester’ sclaimthereto asthe performance bond surety. Plaintiff’ sclaimfor the $60,216.58 must
therefore be denied.

United States Counterclaim

For the reasons discussed above, the court finds that plaintiff is not entitled to reduce its
liability to defendant, under its surety bonds, by either (1) the $32,940.00 paid by the Coast Guard
to Zanisasthelast progress payment or (2) the $60,216.58 withheld by the Coast Guard at theDoL’s
direction and then released to the GAO to satisfy the Davis-Bacon and CWHSSA claims of Harbor
Clean's workers. Plaintiff is lidble to defendant for both those amounts, plus the additional
reprocurement costs of $58,293.00, previously mentioned, that the parties do not contest. Thus,
defendant isentitled to an award onits counterclaim in the principal amount of $151,449.58, which
represents the total excess costs incurred by the Coast Guard in reprocuring and completing the
Eaton’ sNeck contract.

Interest

The court raisedthe questionof interest at oral argument, sua sponte, requesting supplemental
briefing from the parties on the question of whether the Government is entitled to interest on an
award. Initsbrief plantiff asserted, as an initial matter, that neither 28 U.S.C. § 1503 nor 28 U.S.C.
§ 2508, which givethiscourt jurisdiction of the Government’ s counterclaim, mentionsinterest. That
contention istrue, but not dispositive. Asdefendant correctly observedinits brief, the old Court of
Claims exercised its own discretion in deciding, on a case by case bass, whether to grant the
Government interest on acounterclaimaward. Thecourt typically denied interest to the Government
on the ground that contractors suing the Government, as ageneral rule, were not entitled to interest
on their awards. See Stoeckert v. United States, 391 F.2d 639, 648 (Ct.Cl. 1968); Astro-Space
Laboratories, Inc. v. United States, 470 F.2d 1003, 1020 (Ct.Cl. 1972); Ubique Ltd. v. United States,
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1980 WL 20807 at 6 (Ct.Cl. Trial Div. 1980). **

The legal situation changed following the enactment of the Contract Disputes Act of 1978,
which since 1979 has allowed contractors covered by the CDA to collect interest on awards against
the Government. 41 U.S.C. § 611 (1994). Congress subsequently enacted the Debt Collection Act
of 1982, P.L. 97-365, 96 Stat. 1749, codified at 31 U.S.C. § 3701, 3711, 3716-19 (1994 & Supp.
V 1999), broad corollary legidation that provided for the payment of interest on debts owed to the
Government. ** The Satute states, in pertinent part, that:

The head of an executive, judicid, or legidative agency shall charge a minimum annud rate
of interest on an outstanding debt on a United States Government claim owed by a person
that isequal to theaverageinvestment rate for the Treasury tax and loan accountsfor the 12-
month period ending on September 30 of each new year, rounded to the nearest whole
percentage point.

The Secretary may changetherate of interest for acalendar quarter if the average investment
rate for the 12-month period ending at the close of the prior calendar quarter, rounded to the
nearest whole percentage point, is more or less than the exiging published rate by 2
percentage points.

31 U.S.C. 8§ 3717(8)(1) and (2). Theforegoing clauseis qudified by the following provison:
This section does not apply if a gatute, regulation required by satute, loan agreement, or

contract prohibits charging interest or assessing charges or explicitly fixes the interest or
charges.

31U.S.C. 83717(g)(1) (emphasisadded). Thus, the Debt Collection established amethodology for
determining the rate of interest applicable for debtsto the Government, and mandated that it be paid
unless a statute, regulation or contract provided otherwise (either by prohibiting interest or fixing an

14 Court of Claims practice diverged from the common law rulings of other federa courts, which
recognized the “longstanding rule that parties owing debts to the Federal Government mug pay preg udgment
interest where the underlying claim is a contractual obligation to pay money." United States v. Texas, 507 U.S.
529, 533 (1993), quoting West Virginia v. United States, 479 U.S. 305, 310 (1987). See dso Royal Indemnity Co.
v. United States, 313 U.S. 289, 295-297 (1941).

1> Asdefined in 31 U.S.C. § 3701(b)(1), “the term ‘ claim’ or ‘debt’ means any amount of funds or
property that has been determined by an appropriate officia of the Federal Government to be owed to the United
States by a person, organization, or entity other than another Federal agency. A claim includes, without limitation
.... (D) any amount the United Statesis authorized by statute to collect for the benefit of any person .... (G) other
amounts of money or property owed to the Government.” 31 U.S.C. § 3701(d) al so specifies that the interest
provisions of the Act “do not apply to a claim or debt under .... (1) the Internal Revenue Code of 1986 .... (2) the
Social Security Act .... [in most cases] or (3) thetariff laws of the United States.”
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dternative rate). *°

Defendant assertsthat the Government is entitled to interest on itsaward in accordancewith
an explicit clause of the Eaton’s Neck contract. The clause at issue isone of the federad acquisition
regulations incorporated by reference (“with the same force and effect as if they were given in full
text”) in Section | of the contract. The subject regulation — FAR 52.232-17 (Jan. 1991), entitled
“Interest” — states in pertinent part that:

(@) .... al amounts..... that become payable by the Contractor to the Government under this
contract ... shal bear smpleinterest from the date due until paid unless paid within 30 days
of becoming due. The interest rate shall be established by the Secretary of the Treasury as
provided in Section 12 of the Contract Disputes Act of 1978 ....

Asfurther provided in section (b), interest beginsto run fromthedate of thefirst written demand for
payment. FAR 52.232-17(Db).

Westchester, of course, was not a party to the Eaton’s Neck contract. According to the
plaintiff, that fact insulates Westchester fromthe gpplication of FAR 52.232-17 and any liability for
interest charges under the contract. Asthe surety for the contracting parties, however, Westchester
was liable for amounts owed by the contractor to the Government. The performance bond
specifically provided that:

the Principal and Surety ... are firmly bound to the United States ... in the above penal sum
[$440,000.00]. .... [T]he Surety bindsitself, jointly and severdly with the Principal, for the
payment of the sum shown [$440,000.00]. ... The @ove obligationisvoid if the Principal ...
performsandfulfillsall the undertakings, covenants, terms, conditions, and agreementsof the
contract ....

Similarly, the payment bond provided that:

the Principal and Surety .... arefirmly bound to the United States .... in the above penal sum
[$220,000.00]. .... [T]he Surety bindsitself, jointly and severdly with the Principd, for the
payment of the sum shown [$220,000.00]. .... The above obligation is void if the Principal
promptly makes payment to all persons having a direct relationship with the Principal
subcontractor of the Principal for furnishing labor, material or both in the prosecution of the
work ....

16 Sincethe Debt Collection Act of 1982 only applied to contracts executed after the date of enactment
(October 25, 1982), this court has continued to exercise its traditional discretion, when dealing with contracts
predating the Act, to decide on a case by case basis whether the Government should receveinterest on an award.
See Tester Corp. v. United States, 1 Cl.Ct. 368 (1983); Kordick and Son, Inc. v. United States, 12 C|.Ct. 662, 670-
71 (1987); Seaboard Lumber Co. v. United States, 48 Fed.Cl. 814, 836-37 (2001). Contra Spandome Corp. v.
United States, 32 Fed.Cl. 626, 636 (1995).
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Because Zanis did not fulfill either its contractua undertakings to the Coast Guard or its payment
obligationsto Harbor Clean’ sunderpaid workers, Westchester’ sbond obligationswerenever voided.
Accordingly, Westchester remained liable for the excess cods incurred by the Coast Guard in
completing the Eaton’s Neck contract, as determined by the contracting officer in 1997.

Inhisletter to Westchester, dated March 12, 1997, the contracting officer informedthe surety
that it owed the Government $160,338.12 under its performance bond. When Westchester failed
to respond to the letter, the CO issued a “final decision” on May 14, 1997, demanding payment from
Westchester in the principal amount of $160,338.12, plus interest from March 12, 1997 until pad.
The addition of interest to the principal sum accorded with the regulation incorporated into the
Eaton's Neck contract (FAR 52.232-17), which provided that smple interest was to accrue if
amounts “ payable by the contractor” were not satisfied within 30 days after becoming due. That
interest was owed by Westchester since it was bound “jointly and severaly” with Zanis under the
performance bond and Zanis had defaulted on the contract.

To avoid owing any interest Westchester should have discharged its duty as surety on the
Eaton’s Neck contract by paying the amount requested by the CO in hisinitial letter of March 12,
1997. Westchester could then have filed acdlaimwith the CO challenging the amount it was charged
and seeking compensation for the specific sumsit challenged —i.e., thelast progress payment to Zanis
of $32,940.00 and the $69,105.12 paid to the GAO for disbursal to Harbor Clean’'s workers.
Westchester would likely have gotten immediate restitution from the CO of $8,888.54 (the amount
of overpayment due to the CO’s computational error in caculating the sum payable to the GAO for
disbursal to Harbor Clean’ sworkers). If the CO’ sfinal decision had denied Westchester any further
relief, the surety had the right to file suit in this court, as it did. Even if Westchegter lost its
adminigtrative and court actions seeking compensation for the remainder of its bill — totaling
$151,449.58 —it would at least have pared itself any interest becausethe debt would have been paid
infull when it became due.

By not honoring the Coast Guard’ sdemand for payment under the performancebond in 1997,
Westchester was enriched by $151,449.58 and had the use of that money during the intervening five
years. Ineffect, the surety has benefitted by the non-payment of its performance bond obligation and
the Government has been injured in the same amount by not having the use of the money the surety
was obligated to pay. To compensate the Government for the delay in receiving the money it was
due five years ago, Westchester must pay interest to the Government, in accordance with the terms
of the Eaton’s Neck contract and its duties as the surety thereof. That interest, as the contract
specifies, shall be ample interest caculated fromthe date due until the date paid at arate established
according to Section 12 of the Contract Disputes Act of 1978. As the CO indicated in his final
decision of May 14, 1997, the “date due” for Weschester’ s performance bond payment was March
12, 1997 (the date of the Coast Guard' sfirst written demand, as specified in FAR 52.232-17(b)). So
interest shall be calculated from that date to the present.

Y This rul ing, in addition to comporting with the pertinent provisions of the Deht Collection Act, 31
U.S.C. §3717(a)(1) and (g)(1), and the terms of the Eaton’s Neck contract, is consistent with the Supreme Court’s
holding in Royal Indemnity Co. v. United States, 313 U.S. 289 (1941). In that case a taxpayer obtained a bond
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Despitetheclarity of the contract, the FAR provision, and the CO’sfinal decison, theplaintiff
inexplicably asserts that “the Government fails to articulate the commencement date for its claim of
interest.” (Pl. Supp. Br. at 3.) Asthe court just recounted in the foregoing paragraph, however, the
commencement date for the calculation of interest — March 12, 1997 — is precisaly defined and
documented. The plaintiff dso complainsthat “the Government hasfailed to providethe Court with
the gpplicable interest rates.” Id. Thisisa specious argument because the interest provision in the
Eaton’s Neck contract specifies how interest is to be determined: “The interest rate shall be
established by the Secretary of the Treasury as provided in Section 12 of the Contract Disputes Act
of 1978...."” Section 12 of the CDA (which technically appliesto interest due contractors, cal culated
from the date the CO receivesthe claim to the date of payment) provides asfollows:

The interest provided for inthis section shall be paid at the rate established by the Secretary
of the Treasury pursuant to Public Law 92-41 (85 Stat. 97) for the Renegotiation Board.

41 U.S.C. 8611 (1994). In accordance with the foregoing contractua and statutory language, the
court determinesthat defendant is entitled to interest at the CDA rate from March 12, 1997, the date
the contracting officer advised Westchester by letter of its liability to the Government under the
performance bond, until the date the judgment inthisaction is paid.

from the surety, which was given to the Internal Revenue Service to secure the payment of additional income taxes
that were assessed by the IRS, but withheld and contested by the taxpayer. The bond obligated the surety to pay
interest on the principal amount should the taxpayer’ s abatement claim be denied. When it was subsequently
determined that the taxpayer did owe some additional taxes, the IRS demanded the additional principal amount,
plus accrued interest. Roya Indemnity paid only the principal amount to the IRS, however, and the United States
sued the surety on the bond. The Supreme Court ruled that Royal Indemnity was also liable for accrued interest
(calculated from the original due date until the date of payment) —i.e., not only the original amount of interest
demanded by the IRS, but additional interest that accrued during the litigation — because “the bond was
conditioned on the payment of thetaxes with interest.” Id. at 294. The Court explained that:

[the surety’ s] obligation was contractual to pay an amount found to be due from the taxpayer and the suit
against it isfor adelt ex contractu, due and owing in conformity to the terms of the bond. [Citations
omitted.] .... A suit upon a contractual obligation to pay money at a fixed or ascertainable timeis a suit to
recover damage for its breach, including both the principa amount and interest by way of damage for
delay in payment of theprincipd after the due date.

Id. a 295-96. The Government’ s position isjust asstrongin the case at bar because the underlying construction
contract specificaly provided for the payment of interest to the Coast Guard on all amounts payabl e by the
contractor, and the performance bond made the surety specifically liable for all unfulfilled contractua obligations
of Zanis up to $440,000.00.
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CONCLUSION

I n accordance with the foregoing discussion, defendant’s motion for summary judgment is
hereby GRANTED. Plaintiff’s cross motion for summary judgment is hereby DENIED.

Theclerkisorderedto (1) enter JUDGMENT for defendant onitscounterclaimintheamount
of $151,449.58, plusinterest calculated in accordance with Section 12 of the Contract Disputes Act
of 1978 from March 12, 1997 to the date of payment, and (2) DISMISS plaintiff’s complaint.

Each party shall bear its own costs.

Thomas J. Lydon
Senior Judge



